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MOT SO VAN PE LY LUAN VE TRA TAN

Trong nhiing vi pham nhan quyén thi
tra tin 13 hanh vi bi 1én 4n va pht nhan mat
cach manh m& va phd quat nhét. Lién Hop
Quéc d3 1én 4an tra tdn nhu 13 mot trong
nhitng hanh vi v nhan dao va dé hén nhat ma
con ngudi pham phai véi dong loai. Tuy
nhién, dé xay dung chinh sach ciing nhu thuc
thi ding dan va hiéu qua chinh sach vé phong
chdng tra tan thi viéc hiéu rd ban chat hanh vi
tra tan 1a diéu can thiét.
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Abstract:

In the wviolations of human rights,
torture is the most widely and strongly
condemned and denied behavior. The United
Nations has condemned torture as one of the
most inhuman acts that people can commit
against their fellow human beings. However,
to formulate as well as to properly and
effectively enforce the torture prevention
policy, understanding the nature of torture is
necessary.

Keywords:
Torture, human rights, prevention of
torture.

T6 chirc An x4 qudc té 1a té chirc dau tién dinh nghia Tra tan tir géc d6 chinh tri va diéu

hanh vé1 muc dich st dung trong van dong nhan quyén, nghién cuu dich t& hoc va khao sat.
Theo d6 mot dinh nghia tra tin kha rong va don gian dugc sir dung trong Béo cdo vé tra tan
nam 1973 nhu sau: “Tra tdn la sw gdy ton hai ¢é hé thong va cé chii Y boi mot nguoi nay doi
voi nguoi khac, hodc doi véi nguoi thir ba, dé thue hién muc dich cia nguoi tra tan trdi voi y
muén ciia nguoi kia”".

Dinh nghia cia Hiép hoi Dugc thé gi6i, trong Tuyén bd Tokyo 1975 ciing ¢6 ndi dung
tuong tu: Tra tan duoc coi 1a su gay tdn hai vé thé chét hodc tinh thin mét cach ¢6 chu y, hé
théng hodc bira bai do mdt hodc nhiéu nguoi ty minh thyc hién hodc theo ménh 1€nh cua
ngudi ¢ tham quyén, dé ép budc ngudi khac dua ra thong tin, thu toi, hodc vi bat ky ly do

* ThS., Vu phép luat hinh sy - hanh chinh, B§ Tu phap; Email: yenjds@gmail.com
' The Amnesty International, (1973), Report on Torture, London. http://www.amnesty.org/ar/library/asset
/POL10/001/1974/en/082dd4a9-28fe-4e8a-ac39-b076baldbd9e/pol100011974eng.pdf
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nao. Theo Tir dién T iéng Viét thi “tra tdn” 13 viéc bat chiu cuc hinh nhim budc phai cung
khai®. Con theo Webster’s New Collegiate Dictionary thi tra tin dugc hiéu nhu sau: 1) Gy ra
dau dén dir doi (nhu dbt, danh déap, gay thuong tich) dé trimg phat, ép budc hodc dé thoa man
thu vui tan bao; 2) Gay ra dau don vé thé chét hodc tinh than; 3) pé trung phat hodc ép budc
thong qua vi¢c gdy dau don; 4) pé gay ra su chiu dung dau dém’.

Diéu khoan quan trong nhit & tam qudc té vé tra tan duoc thé hién trong Cong udc
chéng tra tn va st dung céc hinh thuc trirng phat hay ddi xt tan bao, vo nhan dao hodc ha
nhuc con ngudi cua Lién Hop Qudc (Cong udc). Cong ude ra doi trong bdi canh tra tn da va
dang dién ra & nhiéu qudc gia trén thé giéi mac du bi cong dong qudc té 1én 4n manh mé.
Thuc tién nay dat ra nhu cau phai c6 mot cong udc riéng vé tra tan, v6i nhiing rang budc
nhiéu hon vé trach nhiém cua qudc gia thanh vién. Theo dé xuat cua Thuy Dién, Lién Hop
Quéc da cho soan thao cong udc vé van dé nay. Ngay 10/12/1984, Cong udc duge Pai hoi
ddng Lién Hop Qudc thong qua, c¢é hiéu luc tir ngay 26/6/1987, va Lién Hop Qudc chon ngay
¢6 hiéu lyc cua Cong udce 1a ngay Qudc té ung ho cac nan nhan bi tra tan hang nam. Trong 10i
néi ddu cia Sach huéng dan Pua viéc cdm tra tin qudc té vao qubc gia nam 2006, T
chitc Khoi phuc 1ong tin - mot té chirc phi chinh phu ciia Anh hoat dong chu yéu &
London, da cho rﬁng Cong udc 1a “mot thanh twu quan trong trong lich suw chién dich
quéc té chéng lai tra tdn; déi xir va trieng phat tan nhan, vé nhdn dao hay lam madt nhan
phdam va la céng cu chii chot dé chong lai tra tan mot cach hidu qua’™.

Trong Piéu 1 Khoan 1 Céng udc xuét hién dinh nghia phap ly dau tién vé tra tan va
duoc chip nhan rong rdi nhit cho dén nay. Theo d6 tra tdn dugc hiéu 1a “bat ky hanh vi nao
¢d y gy dau dén hoac khd dau nghiém trong vé thé xac hay tinh than cho mot ngudi, vi
nhitng muc dich nhu 1ay thong tin hodc 101 thu toi tir ngudi d6 hay mot nguoi thir ba, hodc dé
trung phat nguoi d6 vi mdt hanh vi ma nguoi d6 hay nguoi thir ba thyc hién hay bi nghi ngo
da thuc hién, hoic dé de doa hay ép budc nguoi dé hay nguoi thur ba, hoac vi bat ky moét 1y do
nao khac dya trén su phan biét d6i xir dudi moi hinh thirc, khi ndi dau dén va khd dau d6 do
mot cong chure hay nguodi nao khac hanh dong vai tu cach chinh thirc gay ra, hay véi sy xui
giuc, ddng tinh hay ung thuin cia mot cong chirc”. Va theo Cong ude, “khai niém tra tn
khéng bao gdm nhitng dau dén hodc dau khd xuat phat tir, gan lién véi hodc c6 lién quan dén
céc bién phap trimg phat hop phap”. O mot s6 khia canh, can phai chi rd nhitng han ché cua
viéc dinh nghia hanh vi tra tin trong diéu khoan nay.

Thir nhdt, Didu 1 Cong wdc dé cap dén tinh nghiém trong vé thé xac hodc tinh than cua

2 Vién Ngbn ngir hoc, (2003), Tir dién Tiéng Viét, Trung tim Tir dién hoc, NXB Da Ning.

3 A. Merriam-Webster (1976), Webster’s New Collegiate Dictionary, Standard Revised ed edition (Springfield,
MA: TBS The Book Service Ltd,.

* Sarah Joseph, Katie Mitchell, Linda Gyorki & Carin Benninger-Budel (2006), Seeking Remedies for Torture
Victims: A Handbook on the Individual Complaints Procedures of the UN Treaty Bodies, OMCT’s State
Compliance Programme, Switzerland.
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hanh vi tra tin. Nhu thé nao 1a nghiém trong 1a mot van dé mang tinh dinh tinh kho c6 thé do
luong dugce trén thuc té, boi cing mot hanh vi nhung d6i véi ngudi 16n 1 binh thudng nhung
dbi véi tré em lai 1a nghiém trong, tham chi cing 1a ngudi truong thanh nhung cé nhimng nén
tang khac nhau vé vin hoa, truyén thng, gido duc thi cling cé su khac nhau trong viéc danh
gi4 tinh nghiém trong ctia cing mot hanh vi. Chinh vi thé, diéu khoan nay da dé cho cac qudc
gia ty dinh ra khoang xam chwa dugc giai thich ro trong dinh nghia hanh vi tra tin.

Thit hai, hanh vi tra tdn chi thuc hién bdi cac nhan vién nha nuéc ma khong bao gdm
nhitng hanh vi tra tdn do nhitng cha thé phi nha nuéc. Pay ciing 1a mot diém gidi han
trong dinh nghia cia Cong udc. Néu xem xét cudc ndi chién hodc nhiing xung dot ndi bo
khéc, trong d6 c¢6 nhitng bé phai tranh dau vi quyén luc khong phai 1a nhitng thiét ché
chinh phu trén thyc té nhung van cé nhitng dic quyén nhét dinh twong ty v&i nhing co
quan nha nudc thong thuong. Uy ban chdong tra tin cho rang du thiéu chinh phu tip chung,
nhung nhitng dang phai nhat dinh ndm quyén kiém soat mot sb 1anh tho ciing nam trong pham
vi dinh nghia “cong chirc” (public official) hoac “nguoi khac hanh dong véi tu cach chinh
thirc” nhu quy dinh trong Diéu 1 cua Cong udce. Trén thuc té, su thiéu hut mot chinh phu tap
chung & mot qudc gia 1am tang kha nang nhing t6 chirc khéc sé& thuc hién thim quyén tuong
tu nhu chinh phu.”

Thit ba, Piéu 1 quy dinh rang dinh nghia tra tin khong bao gém nhimg hanh vi xuét
phat tir nhirng bién phap trung phat hop phap. Quy dinh nay cd nguy co lam x41 mon cac dac
tinh tuyét d6i va khong thé xdm pham cua quyén khong bi tra tin. Quy dinh cua qubc gia
khong nghiém nhién khién tra tin duoc hop phap hoa ma yéu td quyét dinh ndm ¢ tiéu chuan
cua luat quéc té. Theo bdo céo ciia bdo céo vién dic biét vé tra tin cla Uy ban Nhan quyén -
Peter Kooijmans thi nhitng hinh phat dugc chap nhéan trong luat quoc gia khong khién chiing
tré thanh “bién phap trig phat hop phap” theo tinh than cua Diéu 1 Cong wdc chong tra tin.
Chinh luat qudc té chir khong phai luat quéc gia quyét dinh mot hanh vi nhat dinh dugc coi 1a
hop phap hay khong.°

Nhu vay, tra tan duoc dinh nghia & nhiéu van ban khac va tai nhiéu thoi diém khac
nhau. Tuy nhién, tuu chung lai thi thiy rang nhitng hanh vi gdy ra dau dén chi duogc coi 1a
tra tdn khi né duoc thuc hién v6i muc dich nhit dinh véi thim quyén nhét dinh. Nhu vay,
néu c6 mot vu au da, danh dap dién ra trén duong phé chéng han thi du ¢6 thé nan nhan bi
thuong tich, bi xdm hai nhung nhiing ngudi thuc hién hanh vi d6 khong theo bat ky mot
ménh 1énh, hay dudi quyén luc cua chinh quyén, quan ddi hay tu phap thi d6 khong phai 1a

> Committee Against Torture (1998), Sadiq Shek Elmi v. Australia CAT/C/22/D/120/1998, at:
http://www.unhcr.org/refworld/docid/3f588eda0.html

¢ United Nations (1988), UN. Doc. E/CN.4/1988/17 on Question of the human rights of all persons subjected to
any form of detetion or imprision, Torture and other cruel, inhuman or degrading treatment or punishment, New
York. http://antitorture.org/wp-content/uploads/ ~ 2012/07/G4-Thematic-Reportlssues-relating-to-Mandate-
Activities-National-Standards-for-Correcting-andor-Preventing-Torture.pdf
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tra tan. Trai lai, néu mot nhdm nguoi thudc luc lugng co tham quyén thuc hién hanh vi nhu
trén thi d6 1 tra tn. Diém khéc biét chinh giita mot hanh vi dd man don thuan véi mot hanh
vi tra tin d6 1a ¢ hanh vi d6 duogc thuc hién theo mot tham quyén va véi mot muc dich nhat
dinh. Trong nhiing dinh nghia nay c6 thé din dén ngu y ring khi tra tin dugc thyuc hién dudi
danh nghia chinh quyén thi n6 s& duoc chap nhan. Va théng qua viée truy ciru trach nhiém
cho nhirng nguoi trong viéc ra Iénh va diéu hanh viéc tra tin da tao cho nhitng nguoi truc
tiép thuc hién hanh vi tra tin loi thé dé c6 thé khong phai chiu trach nhiém khi dua ra 10
bién ho rang “Chiing téi chi lam theo ménh lénh’”.

Tra tAn phai dugc thuc hién cd y, trai y mudn nan nhan va khi nan nhan trong tinh trang
khong thé ty vé duoc. Nhu vy, trong cac trudng hop nhitng su dau dén nghiém trong duoc
thuc hién mot cach vo y nhu A vo tinh lam bi thwong B; A ¢6 tinh lam B bi thuong va B dong
y dé cho A 1am bi thuwong minh; va trong ca truong hop du B khong mudn A lam minh bi
thuong nhung B da cé thé chéng tra va tu v¢ ngan chan lai hanh vi cua A thi tat ca cac truong
hop nay khong phai 1a tra tin. Trén thuc té, tra tin khong thé xay ra néu khong tude bo quyén
tu chu cua nan nhan trong qua trinh tra tan. Tra tAn duoc thuc hién v6i muc dich té 1iét y chi
ctia nan. it nhat nguoi thyc hién hanh vi tra tan sé ¢ y thuc hién viéc kiém soat d6i véi co thé
va cac giac quan cua nan nhan (cu thé 1a viéc gay ra sy dau don). Qua do, co thé ctia nan nhan
khong con 14 ctia nan nhan, thay vao d6 tro thanh cong cu clia nguoi tra tan.

Can phai phén biét tra tn v6i cudng ép. Trong trudng hop cudng ép, ngudi bi cudng ép
bi bat phai 1am nhiing viéc minh khong mudn. Diéu nay cé diém gidéng véi tra tin & chd lay di
su kiém soat hanh dong va ra quyét dinh cta nan nhan, vi du trong truong hop mot vu cudp
tai san, mot ngudi mién cudng phai dua tai san khi bi ké cudp de doa xam hai tinh mang.
Trong vi du nay, cudng ép khong bat budc phai cé yéu to gy ra dau dén nghiém trong vé thé
chat hay tinh than, do vdy n6 khong phai 14 tra tAn. Va trong trudng hop cudng ép co sir dung
vii lyc vi du nhu cong an str dung dung cu sbc dién dé trin ap dam dong biéu tinh thi day cling
khong phai 12 tra tin, néu nhitng nguoi biéu tinh khong ndm dudi sy kiém soat cua canh sat va
ho ¢6 thé ty vé dugc. Tuy nhién, tra tin van co su lién quan dén cudng ép trong nhiéu truong
hop, dac biét khi nguoi thuc hién hanh vi tra tan mudn tim kiém thong tin tr nan nhan.

2. Céc hinh thitc cia tra tin

Tra tan c6 thé chia thanh hai nhom: tra tin vé thé chét va tra tan vé tinh than. Tuy nhién
hai nhém nay c¢é nhiéu diém kha giéng nhau, do vy hau qua cta hai nhém nay khé c6 thé
phén biét dugc boi su tra tan thé xéac c6 thé dé lai nhitng vét seo thm ly nghiém trong, trong
khi su tra tin tdm 1y c6 thé gdy nén nhitng van dé nghiém trong vé thé xac. Hau hét cac hinh
thirc tra tin 1a nhim 1am cho nan nhan phai dau dén va s¢ hii trong mot thoi gian cang lau
cang tot ma khong dé lai dau vét gi trén co thé ho. M6t s6 hinh thirc phd bién cia tra tin vé

7 Mark P Donnelly; Daniel Diehl (2012), The Big Book of Pain: Torture & Punishment through History, The
History Press Limited, United Kingdom.
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thé chit co thé ké dén 1a dénh dap, sdc dién, dim vao nudc, lam nghet the hodc giy bong...
Hinh thirc phé bién cua tra tan tinh than cé thé gém cach ly, de doa, lam nhuc, ché nhao,
khong cho ngu, an hay udng hoidc phai ching kién canh ngudi than trong gia dinh ctia minh bi
tra tan. Hiép dam va xam hai tinh duc ciling 1a nhitng hinh thirc cia tra tan va dugc thuc hién
ca v6i phu nit va nam gidi trong qué trinh bat giit hodc giam cam, hodc trong cac cudc xung
dot hodc chién tranh.

3. Nan nhén ciia tra tin va ngudi thwe hién hanh vi tra tin

Nan nhén cua tra tin c6 thé 1a bat ky ai, bao gém chinh tri gia, nha bao, nhan vién y té,
nhitng ngudi hoat dong nhan quyén, nhitng ngudi bi giam gitr hodc ti nhan, thanh vién cia
cac nhom thiéu s, ca nhitng ngudi dan binh thuong, ca tré em va ngudi truong thanh. Nan
nhan bj tra tin khong chiu dung nhirng hiu qua mdt minh ma trong nhiéu trudng hop tra tin
con c6 anh hudng dén ca gia dinh, ban be va cong déng ctia ho. Déi khi, tré em bi bat budc
phai chiing kién canh cha me minh bi tra tin va nguoc lai tré em co thé bi tra tan dé day vo
cha me cua dira tré d6. Cong dong ciing c6 thé bi anh hudng tir viéc thanh vién trong cong
ddng bi tra tin, khi thanh vién cua cong dong phai ganh chiu nhiing chan thuong thé chat
cling nhu tdm ly, tham chi tra tn con lam cho nhitng thanh vién khéc trong cong dong dé cam
thdy rang nhitng quyén con ngudi co ban khong duoc dam bao va tén trong.

Tra tin c6 thé duoc thuc hién bai sy xui giuc hodc vdi su chép thudn cua nguoi co tham
quyén. Ho c6 thé 1a nhan vién canh gilr nha tu, trai tam giam, tam gilr; cong an, quan doi,
nhan vién y té. Ngoai ra, nan nhan tham chi ciing ¢ thé bi tra tn bai nhitng nguoi giam gitr
cung minh khi nhitng nguoi giam gitr dé thuc hién hanh vi dudi sy chép thuan hoac ra Iénh
ctia nguoi ¢6 thim quyén. Con trong bdi canh xung dot vii trang, tra tin c6 thé duoc thuc hién
boi cac luc lugng ddi lap.

4. Quan diém vé st dung tra tan

Du ¢6 sy dong thuan vé van dé 18n an va loai trir tra tin, thi tra tAn van dién ra tai cac
quéc gia bat ké qudc gia d6 co hé théng chinh tri, phap luat nhu thé nao. Viéc dudng nhu
khong thé loai bo tra tin trén thuc té hay tham chi trén luat phap 1a thach thirc 16n nhat d6i véi
phong trao nhan quyén thé gidi. Trong nhiéu truong hop, ¢ nhiéu qudc gia tra tin van duoc sir
dung, hop 1y héa ciing nhu hop phap héa. Chinh vi thé ma véan dé tra tan ludn duoc quan tim
va khong ngimg duoc dua ra. D3 c6 nhiéu quan diém trong van dé sir dung tra tan, tuy nhién
ndi bat nhét co thé ké dén hai quan diém, d6 1a quan diém dua véao co s¢ dao ly va quan diém
dua vao co sé nhan qua.

Quan diém dya vao co sé dao 1y

Tir gbc d6 dao 1y, thi viée tra tin c6 tinh chét tan bao va ha thap nhan pham va chinh vi
nhiing ddc diém nay, tra tan 12 sai trai vé mat dao ly. Va sy vi pham nhan phém con nguoi va
khong ton trong quyén tu quyét ctia nan nhan 1a xuat phét tir viéc tra tan. Vi mdi nguoi c6 cac
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quyén co ban can duoc nguoi khac ton trong, do d6 tra tin khong thé duoc bao bién vé mit
dao ly. Vé van dé nay cé mot ) nguoi cho réng, cac hinh thirc khic ctia bao luc, ma c6 tinh chét
ngang bang véi su tan bao va ha thap nhan phdm ma co thé dugc st dung va duoc coi 1a hop phap
trong mot sd truong hop. “Néu viéc giét nguoi cé thé dioc bao chita trong chién tranh va vi Iy do
fur vé thi theo dé tra tan ciing can duwoc bao chita trong nhitng diéu kién tuong ty nhu de”g. Mac
du y kién nay c6 vé hop 1y nhung su so sanh tra tdn véi tu vé 1a sai 1am vi nhitng 1y do sau:
thir nhdt, viéc bao chita mot trong nhitng hinh thirc bao luc khong cé nghia 13 s& bao chita cho
viéc su dung hinh thure bao luc khac; thur hai, bao chira viéc giét nguoi trong chién tranh va tu
vé 12 ¢6 co s& tir viéc c6 mot mdi de doa tir nguoi khac ddi voi tinh mang cua chinh chung ta,
do do6 chung ta co quyén tu bao v¢ ban than minh. Nguoc lai, tra tan 1a mot hanh vi bao luc
dbi voi nguoi khong co su tu vé, khong phan khang dugce va khong cé mot méi de doa truc
tiép hay truéc mét ndo. Hanh vi tra tin ludn luén bao ham mot quan hé quyén luc khong can
Xtng gitra ngudi tra tin va nan nhan, trong d6 ngudi tra tin cd sy kiém soat tinh hinh mot
cach tuyét ddi va st dung su khong ché va vil luc 1én nan nhan khong thé phan khang dugc.
Viéc ldy tu vé dé bao chita cho hanh vi tra tdn 1a khong thé vi hanh vi tra tan 1 hanh vi sir
dung vii luc di v6i nan nhan khong thé phan khang dugc.

Quan diém dya vao co sé nhdn qua

Mic du tir goc do dao ly, tra tan kho co thé duogc bao chira, nhung cudc tranh luan vé
viéc bao chita ddi véi tra tan tir goc do nhan qua phirc tap hon. Theo d6, viéc sir dung tra tan
vao nhitng truong hop ngoai 18 1a ¢6 thé chip nhan mién sao hau qua tich cuc tir viée st dung
tra tn 16n hon hau qua tiéu cuc cta viée tra tan. Tranh ludn ndy c6 ngudn gdc tir phan tich gia
- lo1 ich cho réng, tra tan c6 thé duge bao chita néu d6 1a cai it ¢6 hai hon va duge st dung dé
tranh hau qua 16n hon. Viéc phét trién quan diém nay chii yéu dua vao “gia thiét dién tién ciia
bom hen gio””, dugc phat trién boi Bentham. Hoc thuyét nay mé ta tinh hudng khén cip trong
d6 tra tin dugc st dung dé ldy thong tin tir nguoi khung bd vé dia diém dat bom hen gio.
Trong vu viéc nay, viéc st dung tra tan ¢6 thé duge coi 1 it ¢6 hai dé tranh hau qua 16n hon
xay ra - cu thé 13 viéc giét hai va lam bi thuong nhirg ngudi dan v toi néu khong tim ra qua
bom d6 som. Két luan duoc rit ra tir kich ban nay 1a néu cé thé tranh duoc su nguy hiém
thong qua viéc str dung tra tan, va nhitng o1 ich dugc bao vé 16n hon nhiéu so véi 1oi ich bj vi
pham thi hanh vi tra tin c6 thé dugc chip nhan. Gardner d3 nghién ctru sau hon va cho rang
trong nhitng truong hop nhu vay, tra tn khong don thuan 1a duoc chéip nhan ma tham chi

5510

phai dién ra nhu mot yéu cau veé dao duc. Hoc thuyét cua ong vé “dong pham tiéu cuc” ™ cho

¥ Steinhoff. U (2006), Torture- The Case for Dirty Harry and against Alan Dershowitz, Journal of Applied
Philosophy, 23 (3), p.337- 353.

? William F. Schulz (2007), The Phenomenon of Torture: Readings and Commentary, University of Pennsylvania
Press, United States of American, p.221.

' Haque, A. A. (2007), Torture, Terror and the Invasion of Moral Principles, New Criminal Law Review: An
International and Interdisciplinary Journal, 10 (4), p. 613-657.
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rﬁng, néu c6 thé phong tranh nhiéu viéc x4u b?lng viéc thuc hién mot viée x4u, thi day la yéu
cau vé mit dao dtrc va néu khong lam thi s& 1a dong pham va phai chiu trach nhiém d6i véi
nhiéu viéc xau d6. Tuy thé, kich ban bom hen gio cho ta co so qua yéu dé xay dung nhitng 1ap
luan nay. Kich ban bom hen gio nay 1a mét kich ban gia thiét thuan tiy, va di néu né cé thé
dugc coi 1a ¢6 can cir vé mit ly thuyét, thi viéc ap dung no6 trén thuc té van con 12 mot van dé
con dé ngo. Kich ban bom hen gio ¢ co so tir gia thuyét ring, tra tin 1a cach duy nhat dé 1y
thong tin séng con tu ké khung bd va rﬁng tra tin thuc sy ¢ hiéu qua. Trai lai, béng ching
thue té cho thay rang trong da s cac trudong hop, k§ ning thidm van ¢ sy thanh cong twong
duong trong viéc 14y thong tin séng con tir nhitng ké khing bd va ring thong qua viéc s
dung tra tan, s& khong c6 thém thong tin nao dugc l4y tir ké khung bd. Tra tdn do d6 khong hé
hiéu qua hon trong viéc thu thap thong tin so vdi k§ ning tham van. Thém nita 1, chi nhiing
10 khai sém méi dugc coi 1a hitu dung trong cudc chién chong khing bd. Thong tin ¢o gia tri
vé viée trién khai mang ludi khung bd can dugc 14y trong vai gio ddu sau khi ké khing b bi
bat. Mot khi to chirc khing bd phat hién ra ring mot thanh vién ctua minh d3 bi bat, ké hoach
c6 thé bi thay doi va thong tin dugc cung cép bdi ké khung bd trd nén khong con cé tac dung.
O day phai ndi ring tra tin khong c6 kha ning s& cung cip thong tin mot cach nhanh chéng vi
né duoc xay dung 1én nhiam phé v& su chdng choi ciia nan nhan thong qua viéc tra tan kéo dai
va nhitng ké khing bd thudng dugc dao tao mot cach dic biét dé chiu dung. Mot vi du dang
chi ¥ cho van dé nay 1a vu thanh vién Al -Qaeda, Mohamed al Kahtani “chi khai sau khi da
bi tra tdn nhiéu thang ™"

Tra tin c6 thé dugc st dung dé thu thap thong tin hoac 161 nhan to1, hau hét bat ky ai
cling s& nhén ti hoac dua bat ky thong tin gi chi dé cho viéc dau dén dugc chidm dit ma thoi.
Vao thé ky thtr IV, nha triét hoc Aristotle dd nhan ra ban chét cua tra tan d6 1a: “nhitng ai bi
dp lyc (ciia tra tan) thi thwong sé dwa ra nhitng bang chirng sai lam, mot sé sé sin sang chiu
dung tdt ca con hon la néi sw thdt, trong khi nhitng nguoi khdc thue sw san sang lam oan
nguwoi khdc véi hy vong rang sé sém thodt khéi tra tan'*.

Dé dang nhan thay ring, viéc st dung tra tdn dé thu thap thong tin 13 sai 1am, bdi néu
nguoi muén thu thap thong tin thuc su mudn tim ra su that, thi viéc st dung tra tan thuc su
phan tac dung. Vi sao lai nhu vay? Bai vi, muc dich that sy cua tra tan khong phai 1a tim ra sy
that ma chi 1a dé dam bao viéc két toi va do 1a diém han ché 16n nhat cta tra tin. Mot nguoi bi
tra tan thi sém hay mudn s& thu t4i, do vdy nhimng diéu nay khong c6 gi dam bao rang ho da
thuc sy thuc hién hanh vi pham to1 va néu ho khong thuc hién hanh vi pham t6i khi ma c6 toi
pham da xay ra trén thuc té, thi ké pham td1 thuc sy sé khong phai chiu trach nhiém phap ly.
Vén dé nay dan d&én muc dich ban dau cua tra tan 1a dé thu thap céc thong tin co gia tri sé
khong dap ung duogc trén thuc té. Hé qua la, néu tra tn duoc st dung nhu 1a mot ky thuat

" William Glaberson, Detainee was tortured, a Bush official confims, The New York Times, http://www.
nytimes.com/2009/01/14/us/14gitmo.html?_r=0, truy cép ngay 3/01/2019.
' Aristotle (350 BC), The art of Rhetoric, at: http://www2.hn.psu.edu/faculty/jmanis/aristotl/Aristotle-Rhetoric .pdf
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tham van khong c6 tac dung va khong dan dén két qua tich cuc nhu trong doi trong nhiéu vu
thi né khong thé duoc chép nhan vé mat dao dic va trén co sé thuyét nhan qua. Tu thuc té
nay, tra tan hau nhu khong dan dén nhitng két qua tich cuc nhu mong doi, ma trai lai la mot
loat hé qua tiéu cuc lau dai lam giam tinh thuyét phuc cta ly luan cua thuyét nhan qua.

5. Hau qua cua tra tan

Quyén khoéng bi tra tAn 1a mot trong nhitng quyén con ngudi quan trong va mang tinh
khong thé bi han ché trong moi truong hop. Quyén nay ciing duoc coi 1a mot quyén phd quat
va c6 tinh rang budc d6i voi moi quic gia. S& di tra tin duoc coi 1a mot trong nhitng vi pham
quyén con nguoi nghiém trong nhat 1 boi nhitng hdu qua ma né mang lai. Jean Amery - mot
nan nhan cia tra tan da viét trong cudn sach ctia minh rang:

Néu mot nguoi nao do da tung bi tra tn thi sy tra tdn éy s& tOn tai mai mai... Bat clr
ngudi ndo da timg phai chiu dung sy tra tan ¢ thé khong bao gio cam thay binh an trén thé
gi6i nay. N6i nhuc cua viée bi ha thép mot cach cung cuc s€ khong thé nao x6a bo di duoc.
Niém tin ciia nguoi d6 vao thé gidi ndy sé guc ngd timg phan ngay tir su danh dap dau tién,
r0i suy sup hoan toan trong qué trinh tra tan, niém tin nay s& khong bao gio ¢6 thé khoi phuc
duoc. Rz‘?mg bat ky ai thuc hi€n hanh vi tra tan dé chéng lai nguoi khac thi déu bi xem nhu 1a
su ghé tom khing khiép nhét"’.

Céc hé qua xa hoi va tdm ly cia tra tAn ddi voi nan nhan va nhiing ngudi than cua ho
kéo dai hang nam hodc hang thap ky sau khi vu viéc xay ra. Vi du, su bét lyc cua cac nan
nhén trong viéc khoi phuc moi truong xa hoi cia ho va xu hudng tu hity hoai ban than nghiém
trong. Nhirng hau quéa dang huy hoai sy vo tdi cia nan nhan tra tAn va cudc séng cua ho nhu
thé s& khong thé dé dang vuot qua dugc. Nhimg dau dén va vét thuong thé chét c6 thé lanh
nhung nhitng dau dén va du chan tdm 1y c6 thé kéo dai sudt cudc doi ctia nan nhan. Nan nhan
bi tra tin c6 thé phai chiu dung sy dm anh, lo léng, cang théng, mét ngu, gap 4c mong, tuyet
vong, mét tri nhg, suy giam kha ning sinh san va d6 v& trong cac mbi quan hé xa hoi. Ho
thuong cam thay toi 16i va xau ho hoic bi kich dong bai nhitng gi ma ho di phai trai qua hodc
c6 cam gidc minh da phan boi ban than hodc gia dinh va ban be cua ho. Tat ca nhiing hau qua
trén 1a phan tmg binh thudng cua con nguoi d6i véi su dbi xir vo nhan dao.

Bén canh d6, su vi pham cic quy chuan nhan quyén thong qua tra tdn va ddi xir tan té
mot cach trai phap ludt d6i v6i cac nan nhan s& khién cho khoang cach gitta chinh quyén va
ngudi dan ngdy cang rong hon. Ngudi dan s& khong con 10ng tin vao hé thdng chinh quyén
cling nhu cach thire diéu hanh cta bo may nha nude. Nhimg ngudi di timg bi vi pham quyén,
nhiing ho hang, ban be va dac biét 1a nhiing nan nhan vo td1 cua tra tan chiu anh huodng tiéu

B Jean Améry, (1966), At the Mind's Limits: Contemplations by a Survivor on Auschwitz and its Realities,
Austrian. at: http://www.wollheim-memorial.de/en/der_essayband_jenseits von_schuld und suehne von_jean
_amry 1966
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cuc cla tra tan, ho sé khong thé dé dang hoa nhip vao cong déng, vi€c nay cang lam gia tang
cac yéu to tiéu cuc trong cong dong. Con ddi véi cac qudc gia bao chira cho viée sir dung tra
tan d6i v6i nhitng nghi can khung bd, ho dd mao hiém tinh chinh nghia cua chinh cudc chién
chéng khing b6 ctia minh théng qua viéc vi pham quyén con ngudi ctia nhitng nghi can do.
C6 thé néi, nhitng hé qua ti€u cuc cua viéc chép nhén tra tn va ly do str dung né s€ anh
huong téi xa hdi mot cach téng thé. N6 ¢6 thé lam md nhat di mdi quan ngai vé mat dao duc
dbi véi viée sir dung tra tAn néi chung va lam x6i mon di tinh phap 1y cua nhitg quy chuan
nhan quyén va nguyén tic cua phap luat quic té. Xem xét tic dong ma tra tin giy ra doi voi
c4 nhan, cong dong va toan thé xi hoi, thi phong, chdng tra tin phai dugc dat mot thir tu wu
tién cao trong van dé dam bao quyén con ngudi. Tra tan vi thé ciing phai dugc coi nhu tdi ¢
bi I1én 4n manh mé& bodi cong déng quéc té va bi coi 1a toi pham trong phap luat hinh su.
Chinh vi thé, van dé phong, chdng tra tan ciing nam trong phong, chong toi pham néi chung
va né chi cé thé dat hiéu qua khi né 1a mot qué trinh 1au dai gém nhiéu bién phap khac nhau
va muc do khac nhau. Do vay, van dé phong, chong t6i pham khong phai va khong thé 1a
nhiém vu cua mot nha nudc ri€ng 1¢é ma la nhiém vu chung cua cac thanh vién trong cong
ddng qudc té, can phai c6 su cam két chung ctia nha nude, xa hdi ciing nhu cong dong quéc té

trong van dé nay./.
DANH MUC TAI LIEU THAM KHAO

1. Aristotle (350 BC), The art of Rhetoric, http://www2.hn.psu. edu/faculty/jmanis
/aristotl/Aristotle-Rhetoric.pdf

2. A. Merriam-Webster (1976), Webster’s New Collegiate Dictionary, Standard
Revised ed edition Springfield, MA: TBS The Book Service Ltd,.

3. Committee Against Torture (1998), Sadiq Shek Elmi v. Australia CAT/C/22
/D/120/1998

4. Jean Améry, (1966), At the Mind's Limits: Contemplations by a Survivor on
Auschwitz and its Realities, Austrian, http://www.wollheim-memorial.de/en/der essayband
_jenseits_von_schuld und suehne von jean amry 1966

5. Haque, A. A. (2007), Torture, Terror and the Invasion of Moral Principles, New
Criminal Law Review: An International and Interdisciplinary Journal, 10 (4), p. 613-657.

6. Mark P Donnelly; Daniel Diehl (2012), The Big Book of Pain: Torture &
Punishment through History, The History Press Limited, United Kingdom.

7. Steinhoff. U (2006), Torture- The Case for Dirty Harry and against Alan
Dershowitz,Journal of Applied Philosophy, 23 (3), p. 337- 353.

130



TAP CHi PHAP LUAT VA THU'C TIEN - SO 38/2019

8. Sarah Joseph, Katie Mitchell, Linda Gyorki & Carin Benninger-Budel (2006),
Seeking Remedies for Torture Victims: A Handbook on the Individual Complaints Procedures
of the UN Treaty Bodies, OMCT’s State Compliance Programme, Switzerland.

9. The Amnesty International, (1973), Report on Torture, London.
10. United Nations (1988), UN. Doc. E/CN.4/1988/17 on Question of the human rights

of all persons subjected to any form of detetion or imprision, Torture and other cruel,
inhuman or degrading treatment or punishment, New Y ork.

11. Vién Ngoén ngit hoc, (2003), Tir dién Tiéng Viét, Trung tam Tir dién hoc, NXB Da
Ning
12. William F. Schulz (2007), The Phenomenon of Torture: Readings and

Commentary, University of Pennsylvania Press, United States of American.

13. William Glaberson, Detainee was tortured, a Bush official confims, The New York
Times, http://www. nytimes.com/2009/01/14/us/14gitmo.html? =0, truy cap ngay 3/01/2019.

131



